
A New Approach: Gang-based Asylum in 
the Age of “Zero Tolerance”

by Caylee Watson

A record number of migrants are fleeing the Northern 
Triangle. In recent years, about 265,000 migrants have 
left annually. This number is on track to more than 
double in 2019.[1] Gang violence, corruption, and a 
lack of economic opportunity and security challenge 
Guatemala, El Salvador, and Honduras.[2] Homicide 
rates in the Northern Triangle have been among the 
world’s highest for decades.[3] It is no secret that the 
U.S. foreign policy in the 1970s through the 1990s 
laid the foundation for much of the instability in the 
region. Over the past twenty years, the U.S. has at-
tempted, with limited effect, to remedy the situation 
by aiding programs that try to combat the underlying 



allege specific facts from which it can be inferred that 
they hold a political opinion known to the persecutor, 
and that the persecution occurred on account of that 
political opinion.[14] The protected ground of (imput-
ed) political opinion is a valid strategy when advocat-
ing for victims claiming asylum for gang opposition. 
For example, although gangs are not “the state,” in the 
Northern Triangle, certain gangs operate as the “de 
facto” government and wield more power and control 
over the country and its citizens.[15] The UNHCR 
explained that “[t]he ground of political opinion 
needs to reflect the reality of the specific geographical, 
historical, political, legal, judicial, and sociocultural 
context of the country of origin.[16] In contexts, such 
as in El Salvador and Guatemala, objections to the ac-
tivities of gangs may be considered as opinions that are 
critical of the methods and policies of those in control 
and, thus, constitute a “political opinion” within the 
meaning of the refugee definition. For example, indi-
viduals who resist recruitment by gangs, or who refuse 
to comply with demands made by the gangs, such as 
demands to pay extortion money, may be perceived as 
holding a political opinion. In addition, the gangs in 
the Northern Triangle have demonstrated a capacity 
to challenge states directly by murdering state officials 
and controlling other corrupt law enforcement, polit-



Triangle, the Courts are making the correct decisions 
in recognizing (imputed) political opinion. The idea 
that opinions or matters that involve gangs might con-
stitute political opinion is supported by the Office of 
the United Nations High Commissioner for Refugees 
(UNHCR), which has recently published Eligibility 
Guidelines for Assessing the International Protection 
Needs of Asylum Seekers from Guatemala (January 
2018), El Salvador (March 2016), and Honduras (July 
2016).[24] Therefore, the U.S. has a duty under the 
obligations of the Refugee Convention and Optional 
Protocol to recognize this protected category.

Not only is (imputed) political opinion based on gang 
persecution a valid protected category, but it could 
lead a new age of asylum law practice during zero-tol-
erance.
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