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INTRODUCTION  
 
Vadaluz has several features in common with other Latin American countries. During the second 
half of the 20th century, its government abused states of emergency. 
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ADMISSIBILITY  
 

 
 
Although it is clear from the facts of the case that the Inter-American Commission on Human 
Rights (IACHR) found the case admissible and, after its report on the merits, submitted the 
petition to the Inter-American Court of Human Rights (Inter-American Court), it is worth briefly 
considering what the IACHR’s analysis might have been in declaring the individual petition 
admissible. 
 
Claudia filed an individual petition with the IACHR on March 5, 2020, the same day she 
unsuccessfully attempted to file a habeas corpus petition through the judiciary’s website. The reason 
Claudia could not file the habeas corpus was that the court was closed and the judicial system’s server 
was down. 
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The rule on the exhaustion of remedies provided by Article 46.1(a) of the American 
Convention establishes that remedies generally available and appropriate in the domestic 
legal system must be pursued first. Such remedies must be secure enough; that is, 
accessible and effective in resolving the situation in question. The IACHR has established 
that the requirement to exhaust all domestic remedies does not necessarily mean that 
alleged victims are obligated to exhaust all remedies at their disposal. If an alleged victim 
pursued the matter through one of the valid and appropriate options in accordance with 
the domestic legal system, and the State had the opportunity to remedy the matter in its 
jurisdiction, the objective of international law has been achieved.1 

 
The IACHR has consistently maintained that “habeas corpus is the appropriate remedy in all cases 
in which a person believes that he or she has been illegally deprived of his or her liberty.” 2 It has 
also established that an unconstitutionality action may be a suitable remedy to challenge legislative 
provisions that directly affect 
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GENERAL COMMENTS ON STATES OF EMERGENCY  
 

The jurist Pedro Cruz Villalón has noted that a state of emergency entails the maximum effort to 
extend the rule of law to emergency situations.5 This mechanism seeks to grant special powers to 
the State and impose limits on its actions in response to exceptional situations that threaten the 
independence, security, or very existence of the State and, in this way, to overcome the situation 
or return to the previous state of normality. It is a concept through which the constitution and 
international law regulate the actions of the State in exceptional or emergency situations—a law of 
exception for exceptional situations.  
 
However, in many Latin American countries, the concept of states of emergency has been 
distorted. They have been invoked for a prolonged periods of time, in situations that do not 
constitute real threats to the State or its population, and instead of seeking to protect human rights, 
they have been used to give greater leeway to arbitrary actions.6  
 
Leandro Despouy, former United Nations Special Rapporteur on human rights and states of 
emergency, spoke of a sort of paradox of states of emergency, referring to the possibility of 
suspending rights “for the sole and unique purpose of restoring normality and guaranteeing the 
exercise of the most fundamental human rights.” 7
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3. International 
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SUSPENSION OF GUARANTEES 
 

 
The suspension of guarantees may be decisive in adjudicating the case. 
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suspension decreed is limited “to the extent and for the period of time strictly required by 
the exigencies of the situation,” in accordance with the Convention. States do not enjoy 
an unlimited discretion; it is up to the Inter-American system’s organs to exercise this 
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to 
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One possible argument that could be put forward is that the measures could have disproportionate 
impacts and thus indirectly violate the jus cogens principle relating to the prohibition of 
discrimination.17 Such is the case of unhoused persons, street vendors, sex workers, and people 
with psychosocial disabilities. This argument could be built on the premise that, under the ACHR, 
both direct and indirect discrimination are prohibited. Regardins(i)-1f6HR, 
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https://www.diarioconstitucional.cl/2020/04/20/tc-federal-aleman-defiende-derecho-de-manifestacion-tambien-en-tiempos-de-pandemia/
https://www.diarioconstitucional.cl/2020/04/20/tc-federal-aleman-defiende-derecho-de-manifestacion-tambien-en-tiempos-de-pandemia/
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once but can last over time and evolve in stages. The ambiguity surrounding the duration of the 
state of emergency raises questions such as: What is considered the end of the pandemic? Who 
determines the end of the pandemic? What are the objective parameters by which it is determined?   
 
In practice, then, the phrase “for the duration of the swine pandemic”  is a future and uncertain—
but determinable—dispositive condition. This means that the period for the suspension of 
guarantees cannot be predetermined with a fixed date, and, therefore, there is no express certainty 
regarding its strict temporal scope. What is certain is that the state of emergency cannot last beyond 
the swine pandemic. 
 
By not setting a precise, fixed, and determined time limit, it can be argued that the measures risk 
ceasing to be exceptional or going beyond the exigencies of the situation. In a scenario that lasts 
over time—like a pandemic—these measures should be evaluated progressively, objectively, and 
periodically. In this regard, it can be argued that Executive Decree 75/20 did not satisfy the 
requirement of setting a time limit for the suspension of guarantees.  
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Along these lines, one possible argument to allege that the principle of legality was materially 
suspended in violation of Article 27.2 of the ACHR is to cite the lack of a decision by the Vadaluz 
Congress.  
 
To refute this argument, the State can contend that it was imperative to take measures to address 
the pandemic and to safeguard public health and that the executive branch could not wait until the 
legislature was in session to do so. The unwillingness of the members of congress to meet—out 
of fear of exposure to the virus—can even be understood as an indication of the urgency of taking 
measures to prevent the spread of the virus. In addition, as noted in the clarification questions, the 
Federal Supreme Court of Vadaluz itself urged Congress to resume its activities.  
 
Regarding an alleged material suspension of the principle of legality through the administrative 
penalty, 
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compliance of this duty to inform implies a breach of the obligation set forth in Article 
27.3.29 

 
It is not entirely clear whether the content of this obligation is limited to informing other States of 
the measures taken, or whether this is also done for purposes of substantive oversight, so that the 
other States can exercise a kind of international scrutiny or monitoring. If it is a mere duty to 
inform with no consequence, it could be creating an incentive for States to invoke states of 
emergency or exception casually. If it is the latter, perhaps we could speak of an international 
reporting obligation so the other States parties to the ACHR can provide an effective collective 
guarantee.  
 
In practice, States have tended to provide formal notification without any consequences or 
significant discussions. However, in 2020, in the Permanent Council of the OAS, the Member 
States had an exchange on measures taken to deal with the COVID-19 pandemic. In a cross-
border scenario such as a pandemic, the comparative experience of countries can be very valuable 
in terms of the respect and guarantee of people’s rights.  
 
It is clear from the facts of the case that the State did notify the OAS of Decree 75/20, informing 
it of the reasons for declaring the state of emergency and the measures to deal with the pandemic. 
However, the State did not specify which guarantees of the ACHR were expressly suspended or 
the exact duration of their suspension. Therefore, based on a reading of Decree 75/20, it could be 
argued that the State partially violated Article 27.3.  
 
The lack of a formal suspension of guarantees has given rise to what former Rapporteur Leandro 
Despouy called de facto states of emergency. Despouy maintained that there may be irregularities 
or anomalies in the exercise of power that result in de facto states of emergency. This can occur in 
two scenarios: (1) when emergency measures are adopted without previously proclaiming a state 
of emergency; and (2) when such measures are maintained despite the official lifting of the state 
of emergency.30 
 
Former Rapporteur Despouy drew up a list of countries in de facto states of emergency and included 
those whose legal systems authorized administrative detentions, limitations on freedom of 
expression, freedom of assembly, and freedom to demonstrate, and the imposition of severe 
penalties for noncompliance, without it being necessary to declare a state of emergency.31  
 
Despouy also emphasized that, although the state of emergency had been “ the legal means of 
‘legalizing’ the w3(g)-ff  nc  6(e21.25t)4n2.541
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Applying these concepts to the case at hand, the State of Vadaluz could argue that, consistent with 
the rule of law and to avoid creating a de facto state of emergency, it formally declared a state of 
emergency through Decree 75/20. 
 
The State could reiterate in its defense that it did declare a state of emergency and that, although 
it did not formally mention the articles of the guarantees it had suspended, in practice it is clear 
which ones they were; and that it complied with its duty to inform the other States through the 
OAS. This was done precisely to avoid a de facto state of emergency, which is contrary to 
international law.  
 

FREEDOM OF THOUGHT AND EXPRESSION , RIGHT OF ASSEMBLY, AND 
FREEDOM OF ASSOCIATION IN RELATION TO THE PRINCIPLE OF 

LEGALITY   
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The facts of the case state that the executive branch restricted protests consisting of more than 
three people, in the interest of protecting public health. They also mention that the country was 
facing intense social upheaval due to the televised death of Maria, and that students were also 
continuing the protests that had brought the country to a standstill before the start of the 
pandemic. These circumstances may suggest that, because freedom of assembly was restricted in 
such a widespread and indiscriminate manner, freedom of expression, the right of assembly, and 
freedom of association could also have been violated. These rights are therefore discussed together 
in this section. The Inter-American Court has recognized that: 
 

Although each of the rights contained in the Convention has its own sphere, meaning and 
scope, it sometimes becomes necessary to analyze them together, owing to the specific 
circumstances of the case or the necessary interrelation among certain rights, in order to 
make an appropriate assessment of the possible violations and their consequences.33  

 
The rights to freedom of expression, assembly, and association are interrelated because they are 
essential for the consolidation of a democratic society and make the democratic process possible;34 
hence, as the German Constitutional Court has held, blanket prohibitions of these rights are 
unlawful, and their authorization or denial must therefore be decided case-by-case and in a 



 21 

Freedom of expression has been considered “a cornerstone upon which the very existence of a 
democratic society rests.” 36 The Inter-American Democratic Charter declares freedom of 
expression to be one of the essential components of democracy.37 This right has been extensively 
developed in the case law of the Inter-American Court. Broadly speaking, it protects the right to 
seek, receive, and impart ideas and information of all kinds, as well as the right to receive and know 
information and ideas disseminated by others.  
 
Regarding the content of freedom of assembly, the Inter-American Court has said that:  

 
This right includes private meetings and also meetings in public places, whether they are 
static or involve movement. The ability to protest publicly and peacefully is one of the 
most accessible ways to exercise the right to freedom of expression and can contribute to 
the protection of other rights. Therefore, the right of assembly is a basic right in a 
democratic society and should not be interpreted restrictively.38

https://www.diarioconstitucional.cl/2020/04/20/tc-federal-aleman-defiende-derecho-de-manifestacion-tambien-en-tiempos-de-pandemia/
https://www.diarioconstitucional.cl/2020/04/20/tc-federal-aleman-defiende-derecho-de-manifestacion-tambien-en-tiempos-de-pandemia/
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The Inter-American Court developed Article 30 in Advisory Opinion 6, specifying that the word 
“ law”  should not be interpreted as synonymous with any legal norm, but specifically: 

 
[T]he word “laws,” used in Article 30, can have no other meaning than that of formal law, 
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prior legal definition of criminal offenses. To give some examples, the rules do not establish 
whether the demonstrations must be in person or whether they can be carried out by virtual means. 
They also fail to mention whether more than three people, while observing the rules of social 
distancing and other safeguards such as masks, can meet and demonstrate publicly within a limited 
time and space; nor how much distance there can be between one group of three demonstrators 
and another, or whether the rule also applies to the police officers in charge of enforcing the rules.  
 
Note: Solely to continue with the explanation of the full test, it will be assumed that the provisions 
under review do respect the principle of legality.  
 

(ii)  Purpose of the restriction 
 
The Inter-American Court has established that this step requires verifying that the restriction 
pursues an objective permitted by the ACHR,47 such as the protection of national security, public 
order, public morals, or public health. Here, the measure was adopted to protect public health in 
the face of the pandemic, which is a purpose compatible with the ACHR.  
 

(iii)  Necessity in a democratic society 
 

Suitability 
 
In this step, the analysis turns to whether prohibiting more than three people from demonstrating 
(restriction) is suitable to prevent the spread of infection and thus protect public health (a purpose 
compatible with the Convention). 
 
One argument in favor of the suitability of this measure could be that it discourages people from 
insisting on face-to-face demonstrations which, by gathering several people in the same space, 
increase the risk of contagion.  
 
However, it could also be said that the rule did not specify how much distance there could be 
between the people in the three-person group or how much distance there could be between one 
group and another group. In practice, the standard might not be a suitable means of mitigating 
infection risk either.    
 
Note: To explain the full test, we will assume that the provisions do pursue legitimate aims, such 
as public health, under the ACHR. 
 

Necessity 
 

The necessity analysis requires an examination of whether there are alternative measures to achieve 
the legitimate aim and whether they are necessary and reasonable in a democratic society.48 At the 
same time, when weighing different options to achieve the same end, the one that is the least 

                                                 
47 I/A Court H.R., Case of Álvarez Ramos v. Venezuela. Preliminary Objection, Merits, Reparations and Costs. Judgment of August 
30, 2019. Series C No. 380, para. 104. 
48 I/A Court H.R., Case of Kimel v. Argentina. Merits, Reparations and Costs. Judgment of May 2, 2008 Series C No. 177, para. 74. 
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Restricting the right of assembly can thus undermine the exercise of freedom of expression and 
weaken democracy itself, “ [creating] fertile ground […] for authoritarian systems to take root.” 54  
 
Even if the measure was strictly necessary because there were no less harmful alternatives, the 
sacrifice involved in the measure seems exaggerated in relation to the advantages of the restriction.  
 
In light of this test, it is clear that the restriction on the right of assembly was incompatible with 
the ACHR. 
 

Alleged violation of freedom of expression 
 
The facts of the hypothetical case mention that before the pandemic was confirmed, Vadaluz was 
undergoing an intense period of protests that had brought the country to a standstill. In this 
context, we should analyze whether the restriction on the right of assembly directly or indirectly 
violated the right to freedom of expression. 
 
The Inter-American Court has said that the right of assembly is a way of exercising freedom of 
expression;55 moreover, together with freedom of association, these rights are closely related to 
each other and to democracy.56  
 
The question to be answered: Is it necessary to suspend freedom of expression through public 
protest to deal with a pandemic? Or to what extent and under what conditions would it be 
necessary? 
 
In Cepeda Vargas v. Colombia, in relation to the extrajudicial execution of a political leader, the Inter-
American Court found that the victim’s right to freedom of expression and association was also 
violated. In its analysis, the Court stated that: 
 

[F]reedom of expression may be unlawfully restricted by de facto conditions that 
directly or indirectly place those who exercise it at risk or in a situation of increased 
vulnerability.57 

 
Recognizing that there may be de facto conditions that unlawfully restrict freedom of expression, it 
bears asking whether Pedro’s right to freedom of expression was violated. This is considering that 
it has already been determined that restricting the right of assembly and imposing a custodial 
sentence for noncompliance was incompatible with the ACHR.   
 

                                                 
54 I/A Court H.R., Case of López Lone et al. v. Honduras. Preliminary Objection, Merits, Reparations and Costs. Judgment of October 
5, 2015. Series C No. 302, para. 165. 
55 I/A Court H.R., Case of López Lone et al. v. Honduras. Preliminary Objection, Merits, Reparations and Costs. Judgment of October 
5, 2015. Series C No. 302, para. 165. 
56 I/A Court H.R., Case of López Lone et al. v. Honduras. Preliminary Objection, Merits, Reparations and Costs. Judgment of October 
5, 2015. Series C No. 302, para. 165. 
57 I/A Court H.R., Case of Cepeda Vargas v. Colombia. Preliminary Objections, Merits, Reparations and Costs. Judgment of May 26, 
2010. Series C No. 213, para. 172. 
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of Decree 75/20. However, assuming that the purpose of the association was to demonstrate in 
support of the right to health, it can be argued that Pedro’s arrest indirectly affected his continued 
membership in the association. 
 

RIGHT TO PERSONAL  LIBERTY IN RELATION TO TRIAL RIGHTS AND THE 
PRINCIPLE OF LEGALITY   

 

 
In general terms, the Inter-American Court has said the following with regard to personal liberty 
in the ACHR:  

 
[T]he essential content of Article 7 of the American Convention is the protection of the 
liberty of the individual against any arbitrary or illegal interference by the State. This article 
contains two types of very different regulations, one general and the other specific. The 
general one is included in the first paragraph: “Every person has the right to personal 
liberty and security.” While the specific one is composed of a series of guarantees that 
protect the right not to be deprived of liberty unlawfully (Article 7.2) or arbitrarily (Article 
7.3), to be informed of the reasons for the detention and of the charges against the person 
detained (Article 7.4), to judicial control of the deprivation of liberty and to the 
reasonableness of the length of pre-
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With particular regard to personal liberty, the ACHR guarantees the principle of nullum crimen nulla 
poena sine lege, not only in Article 9 but also in Article 7.2, which provides that no one may be 
deprived of his physical liberty except for the reasons and under the conditions established 
beforehand by the constitution and the laws. Hence, establishing the grounds for a physical 
deprivation of individual liberty requires a formal and material law, in the terms established by the 
Inter-American Court of Human Rights. 
 
In this case, the police allegedly arrested Pedro in flagrante delicto for demonstrating with more than 
three people, in violation of Decree 75/20. 
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In the previous section it was demonstrated that Pedro was not judged by an independent and 
impartial authority. He also could not challenge the lawfulness of his detention before a judge. 
This violates Articles 8.1 and 8.2(h) of the ACHR. This section will examine other guarantees 
established in this article, as well as particular duties developed in the inter-American case law.  
 

Granting the defendant adequate time and means to prepare his defense 
 
The facts of the case show that Claudia Kelsen, Pedro Chavero’s lawyer, was only able to see him 
15 minutes before he was brought before the chief of police at the police headquarters. In Ruano 
Torres v. El Salvador, the Inter-American Court found a violation of Article 8.2 considering, among 
other things, that counsel for the defense were prevented by police from working efficiently.69 
Because of this precedent, the actions of the police 
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However, in the case of a single act that is both a criminal offense and simultaneously prohibited 
by a punitive administrative sanction, the nature of the penalty could give rise to a violation of 
Article 8.4 of the ACHR. It can be argued that, given the nature of the penalty (deprivation of 
liberty), it would constitute a material violation of the principle of non bis in idem.  
 

JUDICIAL PROTECTION AND ACCESS TO JUSTICE  
 

 
It has been shown that the State failed to provide an effective remedy for Pedro to challenge his 
deprivation of liberty under Decree 75/20. On March 4, 2020, Claudia tried to file a writ of habeas 
corpus in person but could not do so because the courts were closed. The next day, on March 5, 
2020, she tried to file the writ online but was unsuccessful because the server was down. On March 
6, 2020, Claudia was finally able to file the habeas corpus. However, by the time it was adjudicated, 
Pedro had been released, so it was dismissed. This 
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It is important to clarify that the challenges are numerous and are not limited to the electronic 
filing of actions or petitions. The IACHR and the UN rapporteur on the independence of judges 
and lawyers issued a press release in January 2021 calling for the broadest possible access to justice 
as a fundamental means to protect and promote human rights and fundamental freedoms. They 
highlighted multiple challenges, including the suspension of judicial and prosecutorial activity, the 
suspension of deadlines and procedural steps in court cases, remote work, the digital divide, the 
use of digital platforms, the holding of hearings by videoconference, and guaranteeing the 
principles of openness and transparency in the processes for the selection of judges.72 
 
It is also important to acknowledge that the virtual environment has certain advantages, but also 
its own challenges and sometimes undesired effects. During the meeting with civil society 
organizations at the 178th session of the IACHR, various stakeholders underscored the importance 
of bringing detainees directly before a judge to prevent torture and other cruel treatment. 
Organizations reported that holding “custody”  hearings by video has allowed cases of torture and 
cruel treatment to occur, with a disproportionate impact on people of African descent. We 
therefore consider that this type of hearing must always respect the principle of immediacy and be 
held in the presence of a judge. 
 

OTHER ISSUES 
 
The case raises other issues that, while not closely connected to the main dispute, warrant analysis. 
 

Directive No. 1 of 2020  
 
The association of women justice authorities contended that continuing to provide in-person 
services at the family police stations was creating a disproportionate impact on the family. This 
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for judges to be transferred during a pandemic: residence, family, transportation, protective 
measures at work, etc. Under certain circumstances, taking the necessary precautions could prove 
to be a valuable measure for adapting the justice system to adverse situations such as the pandemic. 
 
However, this type of measure must be taken with caution, ensuring that it does not constitute 
retaliation against a particular justice authority to favor impunity or impede ongoing cases. Other 
issues may be reviewed, such as the temporary nature of the measure and the specialization most 
closely related to that required for the transfer. Particular considerations may also be examined in 
relation to the cases being heard by the person to be transferred.  
 
In a case such as this one, the judiciary would be expected to transfer men to the family police 
stations, tacitly and expressly recognizing that the justice system must combat gender stereotypes 
and inequality.  
 

Militariza tion of public safety 
 
During the COVID-19 pandemic, we have seen how several States have resorted to the 
militarization of borders or the deployment of military forces for operations that should be carried 
out by civilian police forces. 
 
Military forces are not suitable for public sa

http://www.cidh.org/countryrep/Mexico98en/table-of-contents.htm
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On the contrary, it can be a counterproductive measure, insofar as the concentration of soldiers 
and their subsequent deployment can increase the number of infections. 

 

The request for a precautionary measure and provisional measure 
 
Precautionary measures are based on Article 25 of the IACHR Rules of Procedure. In turn, this 
rule refers to Article 41(b) of the ACHR, Article 18(b) of the Statute of the Commission, and 
Article XIII of the Inter-American Convention on Forced Disappearance of Persons. Broadly 
speaking, it is a mechanism available to the IACHR to recommend that States take measures to 
protect an individual or group of individuals. This is done after verifying the “seriousness” and 
“urgency” of a situation that presents a risk of “ irreparable harm.”  The IACHR has primarily 
granted precautionary measures in situations that pose a serious risk to the rights to life and 
personal integrity, given the irreparable nature of the harm caused by the violation of these rights. 
 
Provisional measures, on the other hand, are a mechanism of the Inter-American Court based on 
Article 63.2 of the ACHR. The IACHR may request provisional measures if the matter is not 
before the Inter-American Court, or by the representatives of the victims if the matter is before 
the Inter-American Court. Provisional measures may be adopted after verifying the existence a 
situation of “extreme gravity and urgency.” 
 
Considering the interest of the proposed beneficiary, and knowing that the IACHR ultimately 
administers the right of access to the Inter-American Court, a scenario could arise in which the 
request for precautionary measures is not granted by the IACHR under its criteria and standards, 
but it decides to ask the Inter-American Court to adopt provisional measures. 
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